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QUESTIONS PRESENTED 
 
 
I. Whether the Second Circuit erroneously approved an award that exceeded 

the parties’ collective bargaining agreement’s grant of “appellate” authority 
over disciplinary action, conflicting with this Court’s opinion in Stolt-Nielsen 
S.A. v. AnimalFeeds International Corp., 559 U.S. 662 (2010) and violating 
bedrock principles of labor law? 

 
II. Whether the Second Circuit failed to find that vacatur is warranted because 

the arbitrator neglected to address critical provisions of the collective 
bargaining agreement, as provided by Boise Cascade Corp. v. Paper Allied-
Industrial, Chemical & Energy Workers (PACE), 309 F.3d 1075 (8th Cir. 
2002)? 
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STATEMENT OF JURISDICTION 
 

The Court of Appeals for the Second Circuit entered its decision on April 25, 

2016.  [R. 2].  This Court granted Petitioner’s timely writ for certiorari.  [R. 1].  This 

Court has appellate jurisdiction under 28 U.S.C. § 1254(1) (2016) and subject-

matter jurisdiction under 28 U.S.C. § 1331 (2016). 

 
OPINIONS BELOW 

 
 The opinion of the United States Court of Appeals for the Second Circuit is 

reported at NFL Mgmt. Council v. NFL Players Ass'n, 820 F.3d 527 (2nd Cir. 2016). 

The order and opinion of the United States District Court for the Southern District 

of New York is reported at NFL Mgmt. Council v. NFL Players Ass'n, 125 F. Supp. 

3d 449 (S.D.N.Y. 2015). 

 
CONSTITUTIONAL AND STATUTORY PROVISIONS 

 
Two statutory provisions govern this case the Labor Management Relations 

Act (“LMRA”) and the Federal Arbitration Act (“FAA”).  First, Brady brings this 

action under the LMRA, which requires arbitration proceedings and awards are met 

with the minimum standards of fairness. 29 U.S.C. § 141. Courts must enforce the 

terms of contracts and agreements construed under the LMRA.  29 U.S.C. § 157.  

Second, this case is governed by the guidelines provided in the FAA.  9 U.S.C. § 9 et 

seq.  Finally, the Fifth and Fourteenth Amendments of the United States 

Constitution is the foundation for industrial due process.  The applicable sections of 

these statute and Constitutional provisions are included in additional appendices.   
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STATEMENT OF THE CASE 
  

Statement of the Facts 
  

During the American Football Conference (“AFC”) Championship Game 

between the New England Patriots and the Indianapolis Colts on January 18, 2015, 

Colts linebacker D’Qwell Jackson intercepted a pass thrown by quarterback Tom 

Brady and reported a suspicion that the ball may be underinflated.  [R. 4-5].  

National Football League (“NFL”) officials tested and confirmed that the Patriots 

were using underinflated balls below the minimum pressure of 12.5 pounds per 

square inch.  [R. 5].  The Colts balls measured within the permissible range.  [R. 5]. 

After this discovery, NFL officials undertook an investigation into the 

circumstances surrounding the use of seemingly underinflated footballs and ball 

tampering before or during the game.  [MCNC 004].  On January 23, 2015, the NFL 

announced that it retained Theodore V. Wells, Jr. and his law firm to conduct this 

investigation, together with NFL Executive Vice President and General Counsel 

Jeff Pash (“Wells/Pash Investigation”).  [R. 5, MCNC 004].  The report following the 

investigation (“Wells Report”) concluded that “in connection with the AFC 

Championship Game, it was more probable than not that New England Patriots 

personnel participated in violations of the Playing Rules and were involved in a 

deliberate effort to circumvent the rules.”  [MCNC 006].  The Wells Report also 

determined that the Patriots Officials Locker Room Attendant Jim McNally and 

Patriots equipment assistant in charge of footballs John Jastremski “participated in 

a deliberate effort to release air from Patriots game balls after the balls were 
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examined by the referee.”  [MCNC 006].  As to Brady, the Wells Report concluded 

that “it is more probable than not that Brady was at least generally aware of the 

inappropriate activities of McNally and Jastremski involving the release of air from 

Patriots game balls.”  [MCNC 006].  Brady denied any knowledge of or involvement 

in any efforts to deflate game balls after the pre-game inspection.  [MCNC 008]. 

The NFL adopted the findings contained in the Wells Report.  [MCNC 008]. 

Based on this report, the NFL determined that the Patriots violated the NFL’s 

policy on Integrity of the Game and Enforcement of Competitive Rules, as well as 

the Official Playing Rules and the established guidelines for the preparation of 

game footballs set forth in the NFL’s Game Operations Policy Manual for Member 

Clubs.  [MCNC 009].  On May 11, 2015, NFL Executive Vice President Troy Vincent 

Sr. informed Brady by letter that League Commissioner Roger Goodell authorized 

disciplinary action pursuant to Article 46 of the Collective Bargaining Agreement 

(“CBA”).  [MCNC 282-83].  Vice President Vincent imposed disciplinary action for 

Brady’s purported role in the use of underinflated footballs in the AFC 

Championship Game.  [MCNC 282-83].  The letter cited to the Wells Report’s 

conclusions regarding Brady’s likely awareness and knowledge of the scheme and 

Commissioner Goodell’s conclusion that Brady did not relinquish personal electronic 

information for the investigation.  [R. 7, MCNC 169].  Pursuant to the authority of 

the Commissioner, Vice President Vincent suspended Brady without pay for the 

first four games of the 2015 regular season.  [MCNC 282-83]. 
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Procedural History 
Arbitration Appeal 

Brady—through the Players Association—appealed the suspension.  [R. 8].  

The appeal went to arbitration, where Commissioner Goodell exercised his 

authority to serve as the hearing officer.  [R. 8].  The Players Association filed a 

motion seeking Commissioner Goodell’s recusal from arbitrating Brady’s appeal.  

[MCNC 011].  The basis of the motion was that Commissioner Goodell could not 

arbitrate: (1) his own CBA violation by delegating exclusive conduct; (2) a hearing 

in which he was a central witness; (3) any issues he previously prejudged; and (4) a 

matter implicating the competence and credibility of NFL staff.  [MCNC 012].  On 

this motion, Commissioner Goodell determined that the CBA provided that the 

Commissioner may serve as a hearing officer in any appeal involving conduct 

detrimental to the integrity of, or public confidence in, the game of professional 

football.  [MCNC 012].  Commissioner Goodell decided to exercise that discretion in 

arbitrating Brady’s appeal, despite the motion to recuse.  [MCNC 012].  The Players 

Association also filed a motion to compel Pash to testify regarding his involvement 

in the preparation of the Wells Report and a motion to compel production of 

investigation notes.  [R. 8].  The Commissioner denied both motions on grounds that 

Pash did not play a substantive role in the investigation, the report was prepared 

solely by the independent investigative team, and that the investigation notes 

played no role in the disciplinary decision.  [R. 8].  Commissioner Goodell also noted 

that he had sole discretion “to determine the scope of the presentations and, where 
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appropriate, to compel the testimony of any witnesses whose testimony is necessary 

for a hearing to be fair.”  [MCNC 015]. 

The arbitration hearing was held on June 23, 2015.  [R. 8].  At the hearing, 

Brady’s counsel argued that Brady was disciplined pursuant to the Competitive 

Integrity Policy.  [MCNC 016].  The Competitive Integrity Policy is provided to 

Chief Executives, Club Presidents, General Managers, and Head Coaches.  [MCNC 

016].  Brady, instead, was provided with the Players Policy Manual (“Player 

Policies”), and thus, was not on notice of the provisions and requirements of the 

Competitive Integrity Policy.  [MCNC 016].  Therefore, he argued that he should not 

be bound by it.  [MCNC 016].  The Player Policies provides that a first offense will 

result in a fine, not a suspension.  [MCNC 017]. 

Commissioner Goodell published an award and affirmed the four-game 

suspension, concluding that Brady’s conduct was detrimental to the integrity of and 

public confidence in the game of professional football.  [R. 9].  Commissioner Goodell 

concluded that Brady (1) participated in a scheme to tamper with game balls after 

approval by game officials in the AFC Championship Game, and (2) willfully 

obstructed the investigation by affirmatively arranging for destruction of his 

cellphone knowing it contained potentially relevant information requested by 

investigators.  [R. 9].  Commissioner Goodell confirmed the suspension based on his 

comparison of the offense with a violation of the Policy on Anabolic Steroids and 

Related Substances (“Steroid Policy”), despite seemingly more relevant provisions 

within the Player Policies.  [R. 9].  
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United States District Court, Southern District of New York 

         Following Brady’s unsuccessful arbitration appeal, the Players Association 

brought this action before the United States District Court for the Southern District 

of New York (Berman, J.).  [R. 9].  There, the district court vacated the 

Commissioner’s Award, based on (1) inadequate notice to Brady of both his 

potential discipline (four-game suspension) and his alleged misconduct; (2) denial of 

the opportunity for Brady to examine one of two lead investigators, NFL Vice 

President and General Counsel Jeff Pash; and (3) denial of equal access to 

investigative files, including witness interview notes.  [MCNC 021].  Judge 

Berman’s rationale detailed that Brady could not have reasonably been on notice 

that inappropriate ball deflation activities would or should be applied in the same 

manner as to a player who violated the Steroid Policy.  [MCNC 022].  Judge Berman 

also stated that “the arbitrator has failed to draw the award from the essence of the 

collective bargaining agreement.”  [MCNC 025].  Further, this opinion noted that 

the award was defective because Commissioner Goodell deprived Brady of 

fundamental fairness in the proceedings, and therefore Brady was prejudiced.  [R. 

10].  Brady was prejudiced in being unable to confront Pash, and to his detriment, 

he was denied the opportunity to effectively challenge the conclusions of the Wells 

Report.  [MCNC 033-37].  Brady had no notice that such conduct was prohibited, or 

any reasonable certainty of potential discipline stemming from conduct of others.  

[MCNC 028].  The absence of this type of notice violated the “law of the shop,” 
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which is the duty to provide professional players with advance notice of prohibited 

conduct and potential discipline.  [MCNC 026]. 

United States Court of Appeals, Second Circuit 

         The League appealed to the Second Circuit Court of Appeals.  [R. 10].  This 

review of the award was limited and inquired whether the arbitrator acted within 

the scope of his authority, as defined in the CBA.  [R. 11].  At this level, courts are 

not to consider “whether the punishment imposed was the most appropriate or 

whether [they] are persuaded by the arbitrator’s reasoning.”  [R. 11].  If the 

arbitrator acts within the scope of this authority, the remedy of a dissatisfied party 

is not a judicial one.  [R. 12].  

On April 25, 2016 the Second Circuit reversed the lower court decision and 

held that Commissioner Goodell properly exercised his broad discretion under the 

bargaining agreement and that his procedural rulings were properly grounded and 

did not deprive Brady of fundamental fairness.  [R. 2-3, 10].  This decision 

effectively reinstated Brady’s four-game suspension.  In reviewing the decision 

below, the Second Circuit found that the basis for overturning Brady’s suspension 

was insufficient to warrant vacatur and reversed the district court’s findings.  [R. 

13].  Brady timely petitioned this Court, and certiorari was granted.  [R. 1].  

 

SUMMARY OF ARGUMENT 

This case implicates the fundamental rights of employees to challenge an 

employer’s decision in arbitration disputes and engage in a fair disciplinary process 
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consistent with the guidelines of a collectively bargained-for agreement.  The 

Second Circuit improperly reversed the district court’s decision to vacate 

Commissioner Goodell’s award confirming Brady’s four-game suspension.  This 

Court should reverse the Second Circuit Court of Appeals judgment and vacate the 

arbitration award.  

First, the Second Circuit erroneously approved an arbitration award that 

exceeded the collective bargaining agreement’s “appellate” authority over 

disciplinary reviews.  In doing so, it contradicted this Court’s decision in Stolt-

Nielsen, holding that an arbitrator’s authority is limited to what is expressly 

granted to him in the agreement.  Further, Stolt-Nielsen held that when a provision 

in an agreement is silent, the arbitrator should only interpret that provision in 

accordance with the parties’ intent.  The CBA only expressly granted Commissioner 

Goodell the “appellate” authority to review appeals hearings regarding the 

sufficiency of the evidence for the disciplinary decision.  Commissioner Goodell 

exercised power not expressly authorized by the agreement and did not effectuate 

the parties’ intent when required, severely prejudicing Brady.   

Commissioner Goodell also defied foundational principles of labor law by 

exceeding his limited appellate authority in denying Brady a fair review.  Brady 

was denied the opportunity to access material evidence in the investigation.  Also, 

Commissioner Goodell failed to serve as an impartial arbitrator and refused to 

consider evidence of Brady’s motion to recuse for potential partiality.  He further 

exceeded his authority by affirming Brady’s suspension based on a reassessment of 
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facts not known to Brady at the time of discipline, disregarding the long-standing 

labor principle that a sanction must stand or fall on the original evidence.  

Second, the Second Circuit overlooked grounds for vacatur—that vacatur is 

warranted when an arbitrator fails to address critical provisions of the collective 

bargaining agreement.  This holding runs counter to Boise Cascade, as it provides 

that an award must be vacated when an arbitrator fails to draw from the essence of 

agreement.  Furthermore, an arbitrator must at least address relevant and critical 

provisions of a collective bargaining agreement.  When an arbitrator offers no clear 

basis for how the provisions of the contract were considered, there is a strong 

possibility that the award was not based on the contract or essence of the 

agreement.  

Because the collective bargaining agreement was silent as to potential 

punishment for Brady’s specific actions, Commissioner Goodell should have looked 

to the intent of the parties.  He did not.  Failing to do so violates the convention of 

referring to the law of shop to best ascertain the parties’ intent.  Commissioner 

Goodell did not apply the parties’ intent that a fine, not a suspension, was the 

penalty governing a first-time offense.  Rather than looking to the “Schedule of 

Fines” that the parties provided for such discipline, Commissioner Goodell made 

inappropriate comparisons and exercised his own discretion and rationale in 

determining, and later affirming, Brady’s arbitration award. Thus, this Court 

should find that Commissioner Goodell’s award should be vacated.  
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ARGUMENT 
 

I. COMMISSIONER GOODELL’S PUNISHMENT EXCEEDED THE 
CONFINES OF THE COLLECTIVE BARGAINING AGREEMENT, 
CONFLICTING WITH THIS COURT’S DECISION IN STOLT-NIELSEN 
AND PRINCIPLES OF LABOR LAWS, THEREFORE RENDERING HIS 
DECISION IMPERMISSIBLE. 

 
The Labor Management Relations Act (“LMRA”), amended as part of the 

National Labor Relations Act, provided additional facilities for the mediation of 

labor disputes.  29 U.S.C. § 141 et seq.  Through the LMRA, employees gained the 

right to engage in collective bargaining.  29 U.S.C. § 157.  Specifically, Section 301 

authorized federal courts to enforce the terms of labor contracts and collective 

bargaining agreements.  See Textile Workers Union of Am. v. Lincoln Mills of Ala., 

353 U.S. 448, 451 (1957) (enabling parties to bring suit in federal court for breach 

of—or arbitrate grievances under—collective bargaining agreements).  In 

conjunction with Section 301, the United States Arbitration Act, commonly referred 

to as the Federal Arbitration Act (“FAA”), provides for judicial facilitation of private 

dispute resolution through arbitration.  See Southland Corp. v. Keating, 465 U.S. 1, 

10 (1984).  The FAA outlines the procedures to resolve disputes of collective 

bargaining agreements that were made under the LMRA.  9 U.S.C. § 9, et seq.  

Under the FAA, a party to an arbitration agreement may petition a United States 

district court for an order directing that “arbitration proceed in the manner 

provided for in such agreement” and courts may review whether an arbitrator’s 

award is consistent with the parties’ agreement.  9 U.S.C. § 4, et seq.; see Volt Info. 

Scis. v. Bd. of Trs. of Leland Stanford Junior Univ., 489 U.S. 468, 479 (1989).  Thus, 
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the central purpose of the LMRA and the FAA ensures that arbitration agreements 

are enforced according to the private, bargained-for terms and provisions of the 

contract.  See Stolt-Nielsen S.A. v. AnimalFeeds International Corp., 559 U.S. 662, 

682 (2010).  Here, Brady sought review of Commissioner Goodell’s decision to 

suspend Brady for four games. 

A. Commissioner Goodell May Only Act Within the Express Powers 
Granted in the Collective Bargaining Agreement and Incorrectly 
Suspended Brady Based on his own Findings. 

 
1. Countering Stolt-Nielsen, the collective bargaining agreement 

does not grant Commissioner Goodell authority to make a 
determination. 

 
A party may not be compelled to submit to an award unless there is a 

contractual basis for concluding that the parties agreed to do so.  Stolt-Nielsen, 559 

U.S. at 684 (emphasis in original); see generally Dean Witter Reynolds Inc. v. Byrd, 

470 U.S. 213, 219-20 (1985) (“The Arbitration Act’s basic purpose is to ‘ensure 

judicial enforcement of privately made agreements to arbitrate.’”).  In Stolt-Nielsen, 

this Court held that imposing any requirement on parties who have not agreed to 

that specific requirement is inconsistent with the FAA.  Stolt-Nielsen, 559 U.S. at 

663.  In so holding, this Court noted that the default rule when there is no 

stipulation on an issue is to require affirmative authorization before imposing 

action on arbitrating parties; the basic principle of arbitration is a matter of consent 

and not coercion.  Id. at 697-98; see also Volt Info. Scis., 489 U.S. at 479.  

Arbitrators need not, and should not disregard such contractual constraints.  Stolt-
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Nielsen, 559 U.S. at 697.  An arbitrator’s power is thus limited to an affirmative 

grant of authority by the contracting document.  Id. 

An arbitrator’s authority does not stem from the CBA’s silence on an issue.  

See First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 945 (1995) (“[C]ourts 

might hesitate to interpret silence or ambiguity on ‘who should decide arbitrability’ 

as giving the arbitrators that power, for doing so might too often force unwilling 

parties to arbitrate a matter they reasonably would have thought a judge, not an 

arbitrator, would decide . . .”).  In First Options of Chicago, when addressing 

whether a case should go to arbitration, this Court held that the arbitrability hinges 

upon what the parties actually agreed about regarding that matter.  Id. at 943 

(emphasis in original).  There, the party in favor of arbitration failed when it could 

not show that the parties clearly agreed to have the arbitrator decide the question 

of arbitrability on a certain issue.  See id. at 943-44.  This Court added an important 

qualification to a presumption that courts generally should apply ordinary state-law 

principles—namely that Courts should not assume that the parties agreed to 

arbitrate unless there is clear and unmistakable evidence that they did so.  See id. 

at 944.  This Court also noted that a willingness to submit to arbitration does not 

indicate a willingness to arbitrate that issue.  Id. at 945 (emphasis added).  

Although the Court has long recognized and enforced a liberal policy favoring 

arbitration agreements, it has made clear that there is an exception to this policy: 

the “question of arbitrability” is “an issue for judicial determination [u]nless the 

parties clearly and unmistakably provide otherwise.”  Moses H. Cone Mem’l Hosp. 
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v. Mercury Constr. Corp., 460 U.S. 1, 24-25 (1983); AT&T Techs, Inc. v. Commc’ns 

Workers, 475 U.S. 643, 649 (1986).  A court should not give considerable leeway to 

the arbitrator to make this determination.  See First Options of Chicago, Inc. at 

943. 

During Brady’s appeal, Commissioner Goodell oversaw arbitration 

proceedings and upheld the suspension on his own conclusions that Brady 

“participated in a scheme to tamper with game balls” and that Brady “willfully 

obstructed” the NFL investigation by not turning over his personal electronic 

devices.  [R. 9, MCNC 019].  These findings are not permissible.  Commissioner 

Goodell, like the parties to the arbitration, is also bound by the language in the 

bargained-for agreement between the NFL and the Players Association, as 

consistent with this Court’s holding in Stolt-Nielsen.  See Northern States Power 

Co., Minnesota v. Int’l Bhd. of Elec. Workers, Local 160, 711 F.3d 900, 901 (8th Cir. 

2013) (explaining that when crafting a solution, the arbitrator is bound to remedies 

in the collective bargaining agreement); see also Major League Umpires Ass’n v. 

Am. League of Prof’l Baseball Clubs, 357 F.3d 272, 280-81 (3d. Cir. 2004) 

(reinforcing that an arbitrator may only interpret a provision of the agreement if 

the “express contractual language” of the agreement unambiguously delegates that 

authority).  Thus, any and all of Commissioner Goodell’s decisions and awards are 

confined to the four-corners of the agreement and the authority expressly granted to 

him. Commissioner Goodell may only enforce disciplinary action provided by the 

CBA and exercise his authority to the extent allowed by the CBA.  The only 



 
14 

authority the CBA granted was to decide appeals of disciplinary decisions.  [MCNC 

398]. 

Here, the Wells Report did not find that Brady participated in any scheme to 

tamper with equipment, nor that he willfully obstructed any investigation.  Instead, 

it concluded that Brady more likely than not “was at least generally aware” of the 

inappropriate activities of the Patriots franchise personnel.  [MCNC 006].  The 

Wells Report further conceded that there was “less direct evidence” linking Brady to 

the ball tampering activities of McNally or Jastremski.  [MCNC 006].  The CBA did 

not contain any provisions that would lead Commissioner Goodell to assume he had 

authority to reassess the findings of the Wells Report.  In finding that Brady 

“participated in a scheme to tamper with game balls” and “willfully obstructed” the 

NFL investigation, Commissioner Goodell went a step further than what was 

originally contemplated by the parties in reassessing the factual basis underlying 

his decision to uphold Brady’s suspension.  [MCNC 015, 017-18].   

Commissioner Goodell effectively overstepped his boundaries and acted 

unilaterally, not in accordance with the powers granted by the CBA.  The language 

of the CBA provided that the Commissioner may delegate himself to hear appeals. 

[MCNC 399, R.8].  An appeals hearing is one that reviews past proceedings and 

determines whether a sanction was appropriate.  Here, the parties bargained for an 

appeals provision as part of the CBA, specifically in Article 46, Section 1(a).  This 

section provides that a player is entitled to an appeal of any disciplinary decision.  

[R. 8, MCNC 398].  
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It logically follows that an appointed arbitrator should review and interpret 

the original evidence, and not engage in a trial de novo, with new facts and findings, 

as Commissioner Goodell did.  See Int’l Union v. Nat’l Elevator Indus., 772 F.2d 10, 

13 (2nd Cir. 1985) (holding that the term “appeal” indicates the review of the 

proceedings and initial charge, not a trial de novo).  An alternate definition of 

“appeal” was not provided, so arbitrators must assume the plain, unambiguous 

meaning of the word.  See M&G Polymers USA, LLC v. Tackett, 135 S. Ct. 926, 933 

(2015) (“Where the words of a contract in writing are clear and unambiguous, its 

meaning is to be ascertained in accordance with its plainly expressed intent.”) 

(citations omitted); see Appeal, Black’s Law Dictionary (10th ed. 2014) (defining 

“appeal” as “A proceeding undertaken to have a decision reconsidered by a higher 

authority; especially, the submission of a lower court’s or agency’s decision to a 

higher court for review and possible reversal.”).  Thus, Commissioner Goodell, as an 

appeals hearing officer must understand that the very purpose of the position 

required review of the initial hearing and decide whether the previous 

decisionmaker was correct, based on the evidence in the original investigation. 

Commissioner Goodell’s capricious arbitral review is impermissible according to the 

standard set forth by this Court in Stolt-Nielsen. 

2. Commissioner Goodell was obligated, but failed to refer to the 
parties’ intent where the collective bargaining agreement did 
not expressly provide guidelines to review disciplinary decisions. 

 
When the express language is silent, an arbitrator must ascertain the intent 

of the parties before moving forward on his or her own accord.  See Mastrobuono v. 
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Shearson Lehman Hutton, 514 U.S. 52, 57 (1995) (“[C]ourts are bound to interpret 

contracts in accordance with the intentions of the parties.”); see Local 1199, Hosp. & 

Health Care Emp’s. Union v. Brooks Drug Co., 956 F.2d 22, 25 (2nd Cir. 1992) (“In 

construing any contract, including a collective bargaining agreement, determining 

the intent of the parties is the essential inquiry.”).  For example, this Court, in 

Mastrobuono, held that under the FAA, the parties’ intent to enforce arbitration 

must be followed, even if that state’s statute would otherwise exclude such claims 

from arbitration.  See Mastrobuono, 514 U.S. at 57 (explaining that the FAA’s pro-

arbitration policies carry no force without parties’ intent and preference should be 

given to what the parties have explicitly chosen); see Mitsubishi Motors Corp. v. 

Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 626 (1985) (“As with any other 

contract, parties’ intentions control . . . .”); Volt Info. Scis., 489 U.S. at 479 (noting 

arbitrators must not lose sight of its duty to give effect to the intent of the parties).  

This Court affirmed its desire to preserve parties’ intent in light of express 

ambiguity in Stolt-Nielsen.  After Stolt-Nielsen, this Court examined a similar issue 

in Oxford Health Plans LLC v. Sutter, revisiting the issue of parties’ intent.  133 S. 

Ct. 2064 (2013).  In Oxford Health Plans, this Court reviewed an arbitrator’s 

decision to enforce arbitration through a provision in the agreement that was so 

general that it encompassed any conceivable court action must be arbitrated, 

including class actions.  See id., 133 S. Ct. at 2067.  The provision stated: “No civil 

action concerning any dispute arising under this Agreement shall be instituted 

before any court.”  Id.  This Court held that when parties agree to arbitration, the 
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price of that decision is that an arbitrator may not interpret the contract correctly—

The arbitrator only has to prove that he considered the parties’ intent.  Mitsubishi 

Motors, 473 U.S. at 626.  When Oxford requested reconsideration in light of Stolt-

Nielsen, this Court affirmed the arbitrator’s decision because the arbitrator 

explained that his prior decision was “concerned solely with the parties’ intent” and 

decided whether it reflected an agreement to permit class proceedings.  Id. at 2069.  

This slight consideration was sufficient to show that the arbitrator acted within his 

powers.  Id. 

Furthermore, to explain the parameters of Stolt-Nielsen, this Court noted the 

differences between Oxford Health Plans and Stolt-Nielsen.  This Court upheld an 

arbitration award in Oxford Health Plans, where the arbitrator showed that he 

considered the parties’ intent, and reversed the award in Stolt-Nielsen, where the 

arbitrator failed to acknowledge the parties’ intent.  The parties in Stolt-Nielsen 

never reached an agreement on class arbitration.  Id.  The Stolt-Nielsen decision 

could not have been “based on a determination regarding the parties’ intent” 

because the agreement was silent as to class arbitration, thus intent was never 

manifested.  Id.  In Stolt-Nielsen, the arbitration panel had not misinterpreted the 

contract, but had abandoned its interpretive role.  Id.  On the other hand, this Court 

distinguished Oxford Health Plans, as the arbitrator did construe the contract, and 

did find an agreement to permit class arbitration.  Id.  In order to overturn the 

arbitrator’s decision in Oxford Health Plans, this Court would have to rely on a 

finding that he misapprehended the parties’ intent.  Id.  
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 Commissioner Goodell failed to show that he took the parties’ intentions into 

consideration when he affirmed the suspension and determined that Brady actually 

participated in a scheme to tamper with game balls based on evidence acquired 

after the investigation.  [R. 20].  The parties—the Players Association and the 

NFL— bargained for arbitration in the CBA, assuming it will be fair.  However, it is 

unfair for a player to be disciplined pursuant to certain investigation results, 

subsequently challenge that decision, only to have it upheld based on new 

considerations that occurred after the investigation.  An aggrieved party would be 

inclined to appeal the decision, defeating the entire purpose of the arbitration 

process and its finality.  This result directly contradicts the parties’ intent.  If the 

parties intended for the arbitrator to affirm a sanction based on new evidence, then 

the parties had the freedom to include a detailed provision with an opportunity for 

an appeal, as they did in Article 46 Section (1)(b) of the CBA.  See Volt Info. Scis. 

489 U.S. at 479 (adding that parties are generally free to structure their arbitration 

agreements as they see fit and may they specify by contract the rules under which 

that arbitration will be conducted).  It cannot be presumed that a decision for NFL 

players, specifically Brady, to arbitrate disputes would allow Commissioner Goodell 

to exercise this unlimited authority and discretion.  See Stolt-Nielsen, 559 U.S. at 

685 (highlighting that where an arbitral class-action changed the nature of the 

arbitration itself, it cannot be presumed the parties consented to it by simply 

agreeing to submit their disputes to an arbitrator).  Commissioner Goodell, under 

his limited authority, may not base his decision on misconduct other than that 
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originally charged because this interpretation causes an adverse result and 

contravenes the parties’ intent.  

Moreover, Commissioner Goodell made a conscious decision to extend his 

authority in this circumstance.  He acknowledged that this was Brady’s final 

opportunity for review of the disciplinary decision under Article 46 section (1)(a) of 

the CBA and also acknowledged that he was required to review the findings and 

previous disciplinary decision.  However, he deliberately extended his limited 

appellate discretion and publicly announced that he was “eager” to hear any new 

information that could cause him to reconsider the initial discipline.  Letter of 

Decision from Roger Goodell, Comm’r, to Nat’l Football League Players Ass’n. and 

Tom Brady, 5 (July 28, 2015).  He relied upon receiving and using supplementary 

information to transform his role of an appellate hearing officer to trial judge.  Id.  

Commissioner Goodell purposely disregarded the intent of the CBA.  The parties 

could not have reasonably predicted this dramatic reconstruction of their 

agreement. 

B. Commissioner Goodell Exceeded his Limited Appellate Authority and 
Violated Foundational Labor Law Principles by Denying Brady a Fair 
Review. 

 
The foundation of all labor law is that the employees are entitled to a 

fundamentally fair hearing, including in the arbitration process.  “The requirement 

of fair procedural treatment for an employee subjected to disciplinary action is 

firmly embedded in arbitral jurisprudence.”  Raymond L. Hogler, Industrial Due 

Process and Judicial Review of Arbitration Awards, 31 LABOR LAW JOURNAL, 570-
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576 (1980).  Due process rights apply to employees represented by unions. Richard 

L. Kaspari & Kathryn M. Engdahl, ANALYSIS OF INVESTIGATION, EVIDENCE, 

COMMUNICATION AND IMPLEMENTATION: DUE PROCESS RIGHTS IN INVESTIGATIONS 1-2 

(2007).  Employees have a Constitutional right to “industrial due process.” Id.1 An 

arbitration award may be overturned when an employee is not afforded adequate 

measures of due process. Hogler, Industrial Due Process and Judicial Review of 

Arbitration Awards, 31 LABOR LAW JOURNAL at 570-576. 

Among elements of industrial due process are a fair hearing and notice to the 

employee of specific accusations.  See Discipline and Discharge in Arbitration, ABA 

Labor and Employment Law Section, 37 (1998); Elkouri & Elkouri, HOW 

ARBITRATION WORKS, 967-969 (Kenneth May, et al. eds., 7th ed. 2012).  

Commissioner Goodell violated Brady’s right to a fair review.  First, Commissioner 

Goodell denied Brady of his procedural due process rights by withholding the 

Wells/Pash investigation notes and denying an opportunity to interview Pash; 

second, in light of apparent partiality Commissioner Goodell elected not to recuse 

himself and failed to consider the merits underlying Brady’s motion; third, 

Commissioner Goodell used the arbitration hearing to enact his own brand of 

industrial justice by affirming Brady’s discipline on a reassessment of the facts.  

Commissioner Goodell’s deprivation of Brady’s procedural rights and a 

fundamentally unfair hearing undermines basic principles of labor law.  See 

                                                
1 See Discipline and Discharge in Arbitration, ABA Labor and Employment Law Section, 37 (1998) 
(The Fifth Amendment and Fourteenth Amendment of the United States Constitution apply to the 
United States and to state, local and municipal governments respectively. They provide that no 
person shall be deprived of life, liberty or property without due process of law).  
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Teamsters Local Union 58 v. Boc Gases, 249 F.3d 1089, 1093 (9th Cir. 2001) (noting 

that a court may question an arbitration agreement when the arbitrator ignores the 

contract’s plain language and instead decides to dispense his own brand of 

industrial justice).  Therefore, Commissioner Goodell’s decision should be vacated.  

1. Commissioner Goodell improperly withheld material evidence 
that prejudiced Brady. 

 
A fundamentally fair hearing requires that the parties have the opportunity 

to cross-examine adverse witnesses.  See Tempo Shain Corp. v. Berkek, Inc., 120 

F.3d 16, 20 (2nd Cir. 1997); see also United Steelworkers of America, Local 3844 

and Milbank Mfg. Co., 26 LA 3599 (Crider, 1999) (“A thorough investigation 

includes interviews of the accuser, the accused and particularly those who 

witnessed the alleged misconduct.”).  “Many arbitrators are reluctant to uphold 

discipline awards without the benefit of evidence that could be provided by first-

hand witnesses.”  See e.g., ESAB Welding & Cutting Prods., 115 LA 79, 83 

(Wolkinson, 2000) (failure to interview all witnesses for alleged ethnic slur formed 

basis for reversal of termination); Oak Forest Hosp., 122 LA 763, 770-71 (Briggs, 

2006) (employer’s failure to interview key witnesses led to reversal of the grievant’s 

suspension).  Additionally, the plain language of Article 46, Section 1(a) of the CBA 

explicitly requires parties to “exchange copies of any exhibits upon which they 

intend to apply” regardless of whether the arbitrator finds the exhibits to be 

material or not.  [R. 27, MCNC 399].   

A thorough investigation also includes access to and retrieval of relevant 

documentary evidence.  Brady filed two timely motions before his hearing: one, to 
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compel the production of the Wells Report notes, and two, to compel Pash to testify 

regarding his involvement in the preparation of the Wells Report.  [R. 8, 25]. 

Commissioner Goodell denied both motions, on the basis that the CBA did not 

require production of notes, the notes played no role in his disciplinary decision, and 

that Pash did not play a substantive role in the investigation.  [R. 8].  

Regardless of their categorization, these two pieces of evidence may be 

critical to Brady’s case.  The Wells Report investigation notes included unedited 

accounts of witness interviews.  [R. 8-9].  Pash also has valuable insight of the 

investigation and Wells Report by virtue of his position as Executive Vice President 

and Co-Counsel of the NFL, as well as his designation as co-lead investigator in the 

Wells/Pash Investigation.  [MCNC 035-36].  The NFL concedes that Pash provided 

edits to the Report.  [MCNC 035-36].  Commissioner Goodell’s refusal on both 

motions conflicts with labor laws and violates Brady’s industrial due process rights.  

See Garvey v. Roberts, 203 F.3d 580, 588-89 (9th Cir. 2000) (holding that when an 

arbitrator disregards the testimony of a witness he dispenses his own brand of 

industrial justice).   

In fact, the CBA requires parties to exchange copies of any exhibits they 

intend to apply, not copies of any exhibits the parties actually applied (emphasis 

added).  [MCNC 399].  Moreover, NFL precedent for Article 46 appeals demonstrate 

that employees “must be afforded the opportunity to confront their investigators.”  

[MCNC 034].  The NFL also has a history of requiring testimony in Article 46 

appeals. [MCNC 131]. See e.g., Commissioner Tagliabue ordered Lead Investigator, 
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Jeffrey Miller, to testify in “Bountygate”. [MCNC 033-34]. Additionally, Judge Jones 

compelled Commissioner Goodell to testify in the Ray Rice matter, based on the 

premise that a fundamental right to a fair hearing includes the cross examination of 

witnesses. [MCNC 034]; see also Summary of Decision from Hon. Barbara S. Jones 

to Ray Rice, Hearing Officer, to Ray Rice, 12 (Nov. 28, 2014).  Commissioner Goodell 

denied Brady the opportunity to adequately assess the evidence against him, which 

caused significant prejudicial disadvantage during the arbitration, violating labor 

laws.  Therefore, Commissioner Goodell’s denial of both motions to compel breaches 

the language of the CBA.  

2. Commissioner Goodell wrongfully refused to hear evidence 
regarding his own recusal. 

 
The due process standard requires that arbitrators must be free of bias and 

prejudgment.  See Discipline and Discharge in Arbitration, 39-43 (Norman Brand, 

et al. eds. 1998); Discipline and Discharge in Arbitration, 2001 Supplement 5-6 

(2001).  Arbitration awards must be vacated when the arbitrator is evidentially 

partial.  9 U.S.C. § 10(a)(2); see Commonwealth Coatings Corp. v. Cont’l Cas. Co., 

393 U.S. 145, 147 (1968).  Evident partially may be found when a “reasonable 

person would have to conclude that an arbitrator was partial to one party to the 

arbitration.”  Williams v. NFL, 582 F.3d 863, 885 (8th Cir. 2009) (reasoning that an 

arbitrator can be found as partial when he “objectively demonstrates such a degree 

of partiality that a reasonable person would assume that the arbitrator had 

improper motives); see Applied Indus. Materials Corp. v. Ovalar Makine Ticaret Ve 

Sanayi, A.S., 492 F3d 132, 137 (2nd Cir. 2007).  
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Once Commissioner Goodell publicly announced his support for the Wells 

Investigation and his appointment of Vincent to discipline Brady for conduct 

detrimental to the League through Article 46, Brady also timely filed a motion for 

Commissioner Goodell’s recusal.  In the motion to recuse, Brady and the Players 

Association maintained that Commissioner Goodell could not serve as the arbitrator 

because: (1) he violated the CBA by delegating his exclusive power to discipline 

players for conduct detrimental to Vincent; (2) he would be judging a hearing with a 

slanted predisposition; and (3) he is essentially hearing a matter that he prejudged 

and determined.  [MCNC 012].  Instead of recusing himself on the basis, or even the 

image of partiality, he denied the motion by refusing to consider the reasoning and 

outright rejecting the premises.  Letter from Roger Goodell, Comm’r, to Nat’l 

Football League Players Ass’n, (June 2, 2015). 

Any reasonable, objective person could ascertain that Commissioner Goodell 

was so partial he could not preside over Brady’s hearing because he would have to 

question his own integrity, reputation, and judgment.  Additionally, in two recent 

arbitration decisions where Commissioner Goodell was the designated arbitrator, he 

recused himself because his conduct and statements were at issue.  [MCNC 094].   

After recusal, Commissioner Goodell appointed independent arbitrators in the Rice 

arbitration and his public statements prejudging the outcome on the arbitration in 

“Bountygate.”  [MCNC 021, 094, 097-98]; see In the matter of Ray Rice and In the 

matter of New Orleans Saints Pay for Performance “Bountygate.”  [MCNC 012].   As 

such, even if this Court finds that the parties expressly agreed for Commissioner 



 
25 

Goodell to hear the appeals, it is unfathomable that Commissioner Goodell could 

have been partial in this regard. 

3. Commissioner Goodell erroneously reassessed the factual basis 
underlying the discipline. 

 
The foundational issue in arbitration appeals is to determine whether an 

employer’s sanction was proper based upon the facts known at the time the action 

was taken.  Even where an employee has been notified of the accusations, if new 

accusations emerge in the course of the investigation, due process requires notice of 

the new charges.  See United Paperworkers Int’l Union, AFL-CIO v. Misco, 484 U.S. 

29, 40 (1987) (finding that the arbitrator was correct in refusing to consider 

evidence that the employer did not initially present); see e.g., Minneapolis Special 

Sch. Dist. No. 1, 123 LA 545, 549 (Jacobowski, 2007) (an arbitrator properly revoked 

the imposed discipline because the employer failed to inform the employee of 

complaints after he had been interviewed). 

 An arbitrator must review a disciplinary decision on the basis of the 

punishment.  See supra, Elkouri & Elkouri, 83 (A “bedrock principle” of labor law is 

that the correctness of punishment must stand or fall upon the reason given at the 

time of punishment—rather than a “post hoc rationalization.”); see also Aramark 

Facility Servs. v. Serv. Emps. Int’l Union, Local 1877, AFL-CIO, 530 F.3d 817, 831 

(9th Cir. 2008).  Arbitrators and courts disregard “after-the-fact-evidence” on the 

rationale that the “employer could not be motivated based on what he did not 

know.”  See McKennon v. Nashville Banner Publ’g Co., 513 U.S. 352, 360 (1995).  

Inadequate notice regarding the basis for a disciplinary decision prejudices the 
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union and the employee in investigating the charges and preparing a defense. See 

supra, Discipline and Discharge in Arbitration, 43; Gate Gourmet, 125 LA 80, 91 

(Wolff, 2008); see also, White Pullman/Holt Corp., 98 LA 431, 432 (1992).  

Commissioner Goodell improperly interpreted the CBA and misapplied 

principles of labor law to effectuate his self-serving purpose of punishing Brady on 

evidence that was not present in the initial investigation.  Even though the Wells 

Report concluded that Brady was generally aware of the misconduct of Patriots 

personnel, Commissioner Goodell based his decision on Brady actually participating 

in a scheme to tamper with equipment.  [MCNC 345-46].  This was a “quantum 

leap” in logic not supported by substantial or sufficient evidence at the time of the 

discipline.  [MCNC 346].  Rather, when Commissioner Goodell unsuccessfully 

requested Brady’s personal electronic device, he mistakenly associated Brady’s 

desire to protect his private information as an affirmative proof of guilt.  [MCNC 

346].   

Commissioner Goodell’s change in factual basis—from general awareness of 

misconduct to actual participation—constituted a material change in Brady’s 

accusations.  Brady was only on notice that he needed to defend himself from 

general knowledge, not from actual participation in a scheme to tamper with 

equipment.  Had Brady known he was being punished for actual participation he 

could have properly defended himself.  Furthermore, Commissioner Goodell 

deviated from NFL precedent by affirming a sanction based on his own whims, 
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biases, and feelings, rather than the sufficiency of the evidence.  His decision 

undermined the players’ confidence in both the League and the arbitration process. 

To uphold Commissioner Goodell’s award would authorize any arbitrator to 

disregard industrial due process by allowing new evidence after the finality of a 

decision.  Permitting an arbitrator to act in this manner sets a dangerous precedent 

and counters the purpose of arbitration.  Its effect would discourage employees from 

the arbitration process completely, because that arbitrator could search for 

alternative grounds of punishment against the employee.  

II. VACATUR IS WARRANTED BECAUSE GOODELL IGNORED CRITICAL 
PROVISIONS OF THE COLLECTIVE BARGAINING AGREEMENT, 
CONTRARY TO THE HOLDING IN BOISE CASCADE. 

 
In assessing an award, a reviewing court must determine whether the award 

“draws its essence from the collective bargaining agreement.”  187 Concourse 

Assocs. v. Fishman, 399 F.3d 524, 527 (2nd Cir. 2005).  An arbitrator’s award fails 

to draw its essence from the agreement when he or she attempts to interpret a 

silent or ambiguous provision without considering the parties’ intent.  Boise 

Cascade Corp. v. Paper Allied-Industrial, Chem. & Energy Workers, 309 F.3d 1075, 

1081 (8th Cir. 2002) (citing Bureau of Engraving, Inc. v. Graphic Commc’ns Int’l 

Union, Local 1B, 164 F.3d 427, 429 (8th Cir. 1999)) (holding vacatur to be 

warranted when the award is inconsistent with the parties’ past practices and 

intent).  Commissioner Goodell’s actions directly contradicted the Second Circuit’s 

holding in Boise Cascade by failing to address the omission within the CBA, the 

ambiguity between Article 46 and the Player Policies, and failing to consider the 
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parties’ intent.  Therefore, Commissioner Goodell employed his “own brand of 

industrial justice” by issuing an award not supported by the essence of the parties’ 

agreement. United Steelworkers of Am. v. Enter. Wheel & Car Corp., 363 U.S. 593, 

597 (1960). 

A. The Collective Bargaining Agreement Is Facially Silent to any 
Potential Punishment for Mr. Brady’s Alleged Misconduct. 

 
An arbitrator is selected or bargained for because of a trust in his knowledge 

and competence relating to the industry norms and practices, or as it is otherwise 

known, the “law of the shop.”  United Steelworkers of Am. v. Warrior & Gulf 

Navigation Co., 363 U.S. 574, 582 (1960).  The “law of shop” is the express terms of 

the agreement, the intent of the parties, prior arbitral decisions and evidence of 

custom in the industry.  Id. at 580-82.  In Trailways Lines, Inc. v. Trailways, Inc. 

Joint Council, the district court found, and the Eighth Circuit affirmed, that the 

arbitrator violated the “law of the shop” when he failed to give precedential effect to 

prior arbitrations, disregarding relevant parts of the agreement, and by copying 

part of his analysis from a totally dissimilar case.  807 F.2d 1416, 1423 (8th Cir. 

1986).  The Eighth Circuit noted that the arbitration award did not draw its essence 

from the agreement, “specifically, by ignoring the Company’s past practice . . . the 

arbitrator ignored an extremely relevant source of common law—the law of the 

shop.”  Id.; see also Alexander v. Gardner-Denver Co., 215 U.S. 36, 52-53 (2002). 

Failing to consider the law of the shop can be the sole basis for vacating an 

arbitration award.  See Trailways Lines, 807 F.2d at 1423; see e.g., Timken Co. v. 

Local Union No. 1123, United Steelworkers, 482 F.2d 1012 (6th Cir. 1973) (vacated 
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for considering facts outside of testimony and record); Norfolk Shipbuilding and 

Drydock Corp. v. Local No. 684 of the Int’l Bhd. of Boilermakers, 671 F.2d 797 (4th 

Cir. 1982) (remanded to district court to consider evidence of past practices 

proffered by union).   

Courts have considered prior arbitral decisions to be part of the “law of the 

shop.”  Trailways Lines, 807 F.2d at 1423.  Here, prior NFL arbitrations indicate it 

is necessary that Brady be on notice as to what discipline will follow from his 

actions.  Notice of consequences imposed is a fundamental aspect in reviewing 

disciplinary decisions.  See Nat’l Football League Mgmt. Council v. Nat’l Football 

League Players Association, Ricky Brown Fine Dispute, 10 (July 16, 2010) (stating a 

“rule must clearly and unambiguously establish the scope of prohibited conduct, as 

well as the consequences of violations, in order to be enforceable.”).  One of the 

primary issues in this matter’s “tortured history” is Brady’s lack of notice that 

playing with an underinflated football may result in a suspension.  [R. 14].  Article 

46 of the CBA grants Commissioner Goodell the authority to take disciplinary 

action against a player whom he “reasonably judge[s]” to have engaged in “conduct 

detrimental to the integrity of, or public confidence in, the game of professional 

football.”  [R. 12]. 

However, Article 46 does not address, or include any language indicating it 

was intended to address equipment violations by staff members of a franchise.  For 

example, in In the Matter of Reggie Langhorne, an NFL player refused to travel 

with the team and was subsequently fined.  [MCNC 020].  The appointed arbitrator 
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vacated the fine, holding that a player is entitled “to be placed on notice as to what 

consequences would flow” from his actions.  [MCNC 020]; see supra, Ricky Brown 

Fine Dispute, (“any disciplinary program requires that individuals subject to that 

program understand, with reasonable certainty, which results will occur if they 

breached established rules.”).  [MCNC 020].  Both Article 46 and the Player Policies 

lack the requisite notice of potential punishment, and therefore, Brady did not know 

that a suspension may follow as a result of his awareness that another staff 

member had tampered with equipment. 

1. Commissioner Goodell’s review of disciplinary decisions have 
proven arbitrary and misleads players as to the type of 
violations governed by Article 46.  

 
Under the current CBA, there has never been a punishment for an 

equipment violation pursuant to Article 46.  Additionally, the Second Circuit 

discredited the Player Policies, a more applicable collectively bargained-for set of 

rules, because it is silent regarding what punishment should be handed down in the 

event of equipment tampering.  [R. 15] (“The provision says nothing about 

tampering with, or the preparation of, footballs and, indeed, does not mention the 

words ‘tampering,’ ‘ball,’ or ‘deflation’ at all.”).  Article 46 of the CBA too does not 

include any language regarding a remedy for tampering with equipment, penalties 

for underinflating footballs, or even if an equipment violation could be so egregious 

as to amount to “conduct detrimental to the integrity of, or public confidence in, the 

game of professional football.”  [R. 12].  There is no clause, footnote, phrase, or even 

word in Article 46 that can be interpreted as providing notice or indication that a 
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player’s awareness of a third-party’s actions regarding equipment could result in a 

suspension for a quarter of that player’s season.  

Even prior misconduct that led to suspensions does not reveal what a player 

could be punished for or what that consequence would be.  The prior penalties 

imposed against NFL players Ray Rice, Adrian Peterson, and Greg Hardy exemplify 

the conduct that an NFL player would expect and most likely would have 

considered to be an Article 46 violation.  In July 2014, Commissioner Goodell 

initially imposed a two-game suspension on running back Ray Rice for viciously 

striking his girlfriend unconscious in public.  [MCNC 098].  In response to national 

criticism in what was later a highly publicized controversy, Commissioner Goodell 

attempted to ban Ray Rice from the NFL for life.  [MCNC 098].  In doing so, he 

retroactively applied a new policy he promulgated himself.  [MCNC 098-99].  A 

district court judge, in overturning Goodell’s suspension, found that Article 46 of the 

CBA did not provide adequate notice to Rice, nor did it grant Commissioner Goodell 

unfettered power.  [MCNC 098].  Also, in July 2014 Greg Hardy physically 

assaulted his girlfriend, and in September 2014 Adrian Peterson used the branch of 

a tree to beat his four-year old son.  [MCNC 100].  Both Hardy and Peterson were 

initially suspended for these charged crimes under Article 46, but the suspensions 

were later overturned and reduced, respectively, because Commissioner Goodell 

botched the application of Article 46.     

In fact, when recently faced with a similar situation—a blatant equipment 

violation—Commissioner Goodell chose not to apply Article 46 in the same manner.  
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In 2014, the Minnesota Vikings and Carolina Panthers played a game in frigid 

temperatures.  During the game, a Carolina Panther equipment manager was 

warming game balls using an artificial heater on the sideline, notwithstanding 

warnings from the NFL before and during the game that such conduct would 

explicitly violate League rules.2  Analogous to the instant case, a warmed football in 

frigid temperatures provides the same competitive advantage as an underinflated 

football—primarily that the ball becomes softer and easier to grip.  In the face of an 

indisputable rule violation that yielded a competitive advantage, neither the NFL 

nor Commissioner Goodell conducted an investigation or inquiry into the matter, let 

alone take action pursuant to Article 46.  Commissioner Goodell merely sent a 

warning to the Carolina Panthers reminding them of the policy regarding 

tampering with equipment.  [MCNC 032].  Commissioner Goodell’s decision to not 

investigate the Panthers’ apparent equipment violation and decision to investigate 

Brady’s general knowledge of potential equipment violation shows preferential 

application of Article 46.  Not only is it unfair to treat two actions disparately, but 

this inconsistent application also shows that a player would be confounded as to 

which indiscretions Article 46 governs.  

Prior to Commissioner Goodell announcing Brady’s unprecedented four-game 

suspension, no player in NFL could have foreseen that Article 46 governed 

equipment malfunctions because it is facially silent to the issue.  It is and was a 

novel situation requiring acknowledgement of the omission and further inquiry into 
                                                
2 See Ben Goessling, NFL aware of game ball incident during Panthers-Vikings, ESPN, (Dec. 1, 
2014), http://www.espn.com/blog/minnesota-vikings/post/_/id/11218/nfl-aware-of-game-ball-incident-
during-panthers-vikings. 
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the parties’ intent and prior dealings.  See Boise Cascade Corp., 309 F.3d at 1082  

(“if the plain language of the parties’ agreement is silent or ambiguous with respect 

to a disputed issue, an arbitrator is obliged to consider other relevant sources of the 

parties’ intent.”) (citing Graphic Commc’ns, 164 F.3d at 429).  Commissioner 

Goodell failed to recognize this.  He chose to ignore the “law of the shop,” his duties 

as a neutral arbitrator, and implemented his own brand of justice without 

explaining the retributive nature of his decision.  [R. 40]. 

B. In the Alternative, the Collective Bargaining Agreement Is Ambiguous 
and Requires Commissioner Goodell to Look to the Parties’ Intent. 

 
Ambiguity exists as to which provisions of the parties’ agreement should 

apply.  When there is an omission or ambiguity, arbitrators must look to the intent 

of the parties.  See Alvey, Inc. v. Teamsters Local Union No. 688, 132 F.3d 1209, 

1212-13 (8th Cir. 1997) (concluding that where plain language was unclear, the 

arbitrator properly considered other terms in the contract; the negotiating and 

contractual history of the parties; evidence of past practices; prior arbitral and 

judicial decisions; and the common law of the shop).  Extrinsic evidence such as 

parties’ intent, past dealings, or practices may be considered when ambiguity exists 

in the agreement.  See NCR Corp., E & M–Wichita v. Int’l Ass’n of Machinists, Dist. 

Lodge No. 70, 906 F.2d 1499, 1501 (10th Cir. 1990) (finding extrinsic evidence to be 

necessary when interpreting ambiguities in the language of a contract); see also 

Reed Elsevier, Inc. v. Crockett, 734 F.3d 594, 597 (6th Cir. 2013) (asserting that 

silence or ambiguity in the collective bargaining agreement does not grant the 

arbitrator authority to resolve the issue without first looking to extrinsic evidence). 
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There is ambiguity because two sections within the CBA could apply to this 

violation, and it is unclear which is more appropriate.  At the beginning of each 

NFL season, the Player Policies handbook is distributed and informs players of 

violations they could reasonably expect to be punished for and the result of those 

violations.  Within the Player Policies are two sections that may apply, each 

referencing its own “Schedule of Fines” for specific illicit acts.  First, the “Discipline 

for Game-Related Misconduct” section of the Player Policies describes “on-field 

actions that [the League] deems unbefitting a professional football player, 

unsportsmanlike, or that interfere with the orderly conduct of an NFL game.”  

[MCNC 440].  Second, “Other Uniform/Equipment Violations” provides that League 

discipline “be imposed on players whose equipment, uniform, or On-Field violations 

are detected during postgame review of video, who repeat violations on the same 

game day after having been corrected earlier, or who participate in the game 

despite not having corrected a violation when instructed to do so.”  [MCNC 443].   

Both violations provide that first offenses will result in fines.  [MCNC 440, 443].  

Specifically, the Player Policies state that first-time offenders are only to be fined, 

and provides a series of financial penalties which are to be imposed in the event of 

an equipment violation.  [R. 15].   

Moreover, an underinflated football may be classified as either an on-field 

violation or an equipment violation.  First, at its core, misconduct involving a 

football used in a game can be characterized as an equipment violation.  The 

football itself is the most basic and necessary piece of equipment needed to play the 



 
35 

game.  In fact, it is the most vital piece of equipment needed to play the game.   

Second, discipline for game-related misconduct governs indiscretions occurring on 

the field while the game is played.  This provision only applies to actions that occur 

during the active game.  Using an underinflated football is a prohibited act which 

can only occur during play.  Because there are two sections that could apply, this is 

ambiguous.    

Regardless of whether Brady’s actions constitute an equipment violation or 

on-field conduct, the CBA was silent and ambiguous, requiring Commissioner 

Goodell to look to extrinsic evidence, specifically the parties’ intent.  The parties 

intended for fines to govern, given the “Schedule of Fines” for each violation.  

Therefore, Commissioner Goodell, finding either of these violations should have 

sanctioned fines for the first offense, not impose a suspension. 

C. Commissioner Goodell Failed to Ascertain that the Parties’ Intent 
Reflect that a fine, Not a Suspension Should Govern Brady’s 
Discipline. 

 
An arbitration agreement is a matter of contract.  United Steelworkers of 

America, 363 U.S. at 582.  Boise Cascade provided that an arbitrator’s inquiry 

should be restricted to the evidence that will aid him in determining the parties’ 

intent and should not rely on “outside sources not within the parties’ contemplation 

at the time they drafted their agreement.”  Boise Cascade, 309 F.3d at 1083-84. 

Failing to draw its essence from the agreement would render an award invalid.  See 

Graphic Commc’ns, 164 F.3d at 429 (“If an arbitrator attempts to interpret a 

written agreement that is silent or ambiguous without considering the parties’ 
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intent, his award will fail to draw its essence from the [contract].”).  “An arbitrator’s 

award draws its essence from the [parties’ agreement] as long as it is derived from 

the agreement, viewed in light of its language, its context, and any other indicia of 

the parties’ intentions.”   Johnson Controls, Inc. v. United Ass’n of Journeymen, 39 

F.3d 821, 825 (7th Cir. 1994); see also CSX Transp., Inc. v. United Transp. Union, 

29 F.3d 931, 936 (4th Cir. 1994) (determining the intent of the parties to be the 

essential inquiry when the agreement is silent).  Commissioner Goodell issued an 

unprecedented punishment to Brady.  [R. 37].   

Considering the notoriety of this case, Brady and the Players Association 

expected a detailed explanation for Commissioner Goodell’s decision. Instead, 

Commissioner Goodell provided almost no rationale behind his punishment; he 

analogized that Brady’s four-game suspension was based in part on the “collectively 

bargained-for discipline imposed for a first violation of the policy governing 

performance enhancing drugs.”  [MCNC 022].  Specifically, Commissioner Goodell 

defended his decision to suspend Brady for four games as being “‘fully consistent 

with, if not more lenient than, the discipline ordinarily imposed for the most 

comparable effort by a player to secure an improper competitive advantage [by 

using anabolic steroids].’”  [MCNC 022].  The Steroid Policy referenced by 

Commissioner Goodell is incorporated in the Player Policies—the same Player 

Policies that carefully laid out punishments for on-field misconduct and equipment 

violations.  [MCNC 023].  The comparison to anabolic steroids bears no resemblance 

to playing with an underinflated football; Commissioner Goodell should have 
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employed a section of the Players Policy that provides a comparable competitive 

advantage.  The rationale accompanying Goodell’s callous four-game suspension 

only muddled the already murky waters.    

1. Commissioner Goodell’s comparison to anabolic steroids is 
flawed, inapt, and meritless, indicating his failure to reach a 
decision based on the contract. 

 
There is a generalized semblance between the use of steroids and 

underinflated footballs, namely that each conceivably provides a competitive edge.  

That parallel, however, is the only similarity and it is fundamentally flawed.  The 

Steroid Policy set forth in great detail a number of requirements relating to 

anabolic steroid testing procedures, suspension and related discipline, appeal 

rights, burdens and standards of proof, and discovery.  [MCNC 023-24].  These 

details are irrelevant to Brady’s conduct and discipline.  [MCNC 023-24].  When an 

arbitrator bases the award on an irrelevant provision of an agreement, it should be 

vacated. See In re Marine Pollution Serv., Inc., 857 F.2d 91, 94 (2nd Cir. 1988) 

(finding an award not based on a body of thought, feeling, policy, or law outside of 

the contract, the arbitrator fails to draw the award from the essence of the collective 

bargaining agreement and “manifests infidelity to [his or her] obligation.”).  

Anabolic steroids were banned from the League not just because of their 

threat to the integrity of the game, but because of the serious health problems posed 

to those who consume them.  See [MCNC 024] (listing several factors related to the 

use of ‘Prohibited Substances,’ including ‘a number of physiological, psychological, 

orthopedic, reproductive, and other serious health problems, [such as] heart disease, 
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liver cancer, musculoskeletal growth defects, strokes, and infertility.’).  [MCNC 

024].  NFL players know that by testing positive for ingesting an inorganic 

substance that will alter the genetic physical limitations of their body, a serious 

suspension will follow.  This was explicitly bargained for and referenced in the 

parties’ agreement.  [MCNC 023].  

 Commissioner Goodell found that playing with a deflated football “reflects an 

improper effort to secure a competitive advantage in, and threatens the integrity of, 

the game.”  [R. 38].  It is illogical to equate the punishment imposed for the 

conscious consumption of a chemical substance to an awareness that a third party 

may have deflated a football.  There is no connection between these two types of 

misconduct.  Steroid policies have nothing to do with equipment or on-field conduct. 

Commissioner Goodell adopted “his own hypertechnical” logic from a “contextually 

inapposite source.”  Alvey, Inc. v. Teamsters Local Union No. 688, 132 F.3d at 13 

(8th Cir. 1997) (vacating an arbitral decision because the arbitrator adopted his own 

brand of justice).  There is no evidence in the parties’ prior dealings indicating an 

equipment malfunction could result in the same punishment as steroid use, and 

Commissioner Goodell’s failed analogy is irrational and only served to perpetuate 

his interests.  See Hoffman v. Cargill Inc., 236 F.3d 458, 461 (8th Cir. 2001) 

(vacating arbitration awards that are “irrational” or that “evidence a manifest 

disregard for the law.”).  The Steroids Policy punishments are not transitive and 

cannot be applied liberally whenever Commissioner Goodell deems there was any 

unfair advantage. 
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2. Commissioner Goodell failed to compare Brady’s violation to 
“stickum” to accurately determine discipline. 

 
         Another critical aspect of Boise Cascade provides that an arbitrator must at 

least address relevant and critical provisions in the CBA that he used to aid in his 

decision.  “Where an arbitrator fails to discuss a probative contract term and at the 

same time offers no clear basis for how he construed the contract to reach his 

decision, there is a strong possibility that the award was not based on the contract.”  

Id. at 1084 (citing George A. Hormel & Co. v. United Food & Commercial Workers, 

Local 9, 879 F.2d 347, 351 (8th Cir. 1989)).  In Boise Cascade, the Eighth Circuit 

noted that when the arbitrator in that case did not address a critical issue, the court 

could not be sure whether the arbitrator simply overlooked the obvious ambiguity or 

whether he chose to construe the issue in a way that ignores the contract.  Id.; see 

e.g., Champion Int’l Corp. v. United Paperworkers Int’l Union, 168 F.3d 725, 731 

(4th Cir. 1999) (arbitrator’s failure to address certain contractual provisions was 

“evidence of a basic abdication of [his] duty to apply the contract that governs the 

grievance”); Halligan v. Jaffray, 148 F.3d 197, 204 (2nd Cir. 1998) (“When a 

reviewing court is inclined to hold that an arbitration panel manifestly disregarded 

the law, the failure of the arbitrators to explain the award can be taken into 

account.”); Clinchfield Coal Co. v. Dist. 28, United Mine Workers,720 F.2d 1365, 

1369 (4th Cir. 1983) (“Where . . . the arbitrator fails to discuss critical contract 

terminology, which might reasonably require an opposite result, the award cannot 

be considered to draw its essence from the contract.”). 



 
40 

Commissioner Goodell incorrectly presumed that a series of rules governing 

how to treat a player in the event of an equipment violation should not be 

referenced or employed when sanctioning a player for that equipment violation.  

Commissioner Goodell ignored a more relevant collectively bargained-for penalty 

which prohibits conduct that provides the same competitive advantages as playing 

with an underinflated football.  Stickum, an unusually sticky adhesive which can be 

placed on gloves, provides any player who touches the ball a distinct competitive 

advantage.  [R. 37].  Stickum helps a player to better grip the ball, particularly 

when catching or throwing it, and may also prevent a fumble or turnover, a play 

that could dramatically alter the outcome of any game.  The qualities of stickum 

arguably provide a player with more of a competitive advantage, as an opposing 

defense cannot enjoy the same advantage catching or picking up a loose ball as they 

would if the ball were underinflated.  Stickum only benefits the player wearing the 

substance. 

There is little difference in the competitive advantage gained from of a player 

using stickum as opposed to an underinflated football. Both stickum and equipment 

tampering also share the same consequence, a fine.  However, only an analogy to 

steroid use could justify the unprecedented four-game suspension imposed.3  By 

applying an entirely unrelated steroid comparison and failing to address the Player 

                                                
3 At the onset of the investigation, there was mass speculation that NFL owners were urging Goodell 
to impose the harshest punishment possible upon Brady.  Considering past oversight and errors with 
the Patriots organization specifically, NFL owners pressed Goodell “to go after Brady and the 
Patriots in the Deflategate case as a form of ‘a makeup call.’” Goodell sought to reaffirm his authority 
at Brady’s expense.  See Bart Hubbuch, Spygate much worse than Belichick, Goodell divulged, NY 
POST (Sept. 8, 2015, 11:56am) http://nypost.com/2015/09/08/spygate-much-worse-than-belichick-
goodell-divulged-report/. 
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Policies altogether, Commissioner Goodell failed to effectuate the intent of the 

Player’s Association, the NFL, and Brady.  The arbitrator’s decision in Boise 

Cascade was vacated because there was “abundant evidence that the arbitrator’s 

decision did not consider the parties’ intent.”  Boise Cascade, 309 F.3d 1075 at 1086. 

See also Int’l Woodworker of America v. Weyerhauser, 7 F.3d 133 (8th Cir. 1993) 

(vacating an award where the arbitrator construed [an] ambiguous provision 

“without seeking the parties’ guidance as to its intent and without evidence of their 

relevant past practices, he acted without considering the entire agreement.”).  Stark 

differences exist between anabolic steroids and playing with an underinflated 

football.   

The Second Circuit directly contradicts the ruling in Boise because the 

overwhelming amount of evidence suggest Commissioner Goodell never considered 

the parties’ intent.  Accordingly, because Commissioner Goodell failed to 

acknowledge critical provisions that both parties collectively bargained, vacatur is 

warranted. 

CONCLUSION 

Employers and employees collectively bargain for arbitration to minimalize 

the pitfalls of litigation.  It expedites proceedings that would be otherwise costly 

and complicated; however, arbitration does not exist to supplant due process rights.  

Commissioner Goodell exceed his limited appellate authority by affirming a 

disciplinary decision which was not intended by the parties’ nor contemplated in 

their agreement.  This directly contradicts this Court’s ruling in Stolt-Nielsen and 
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the Eighth Circuit’s decision in Boise Cascade.  Accordingly, Petitioners respectfully 

requests that the ruling of the Second Circuit be reversed. 

 
Respectfully Submitted,  

 
______________________________  
Team #21 
Counsel for the Petitioners 
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APPENDIX A 

U.S. Const. amend. V.  
 
No person shall be held to answer for a capital, or otherwise infamous crime, unless 
on a presentment or indictment of a grand jury, except in cases arising in the land 
or naval forces, or in the militia, when in actual service in time of war or public 
danger; nor shall any person be subject for the same offense to be twice put in 
jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, or property, without due process of 
law; nor shall private property be taken for public use, without just compensation. 
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APPENDIX B 
 
U.S. Const. amend.  XIV 
 
Section 1. 
 
All persons born or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the state wherein they reside. No 
state shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any state deprive any person 
of life, liberty, or property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 
 
Section 2. 
 
Representatives shall be apportioned among the several states according to their 
respective numbers, counting the whole number of persons in each state, excluding 
Indians not taxed. But when the right to vote at any election for the choice of 
electors for President and Vice President of the United States, Representatives in 
Congress, the executive and judicial officers of a state, or the members of the 
legislature thereof, is denied to any of the male inhabitants of such state, being 
twenty-one years of age, and citizens of the United States, or in any way abridged, 
except for participation in rebellion, or other crime, the basis of representation 
therein shall be reduced in the proportion which the number of such male citizens 
shall bear to the whole number of male citizens twenty-one years of age in such 
state. 
 
Section 3. 
 
No person shall be a Senator or Representative in Congress, or elector of President 
and Vice President, or hold any office, civil or military, under the United States, or 
under any state, who, having previously taken an oath, as a member of Congress, or 
as an officer of the United States, or as a member of any state legislature, or as an 
executive or judicial officer of any state, to support the Constitution of the United 
States, shall have engaged in insurrection or rebellion against the same, or given 
aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of 
each House, remove such disability. 
 
Section 4. 
 
The validity of the public debt of the United States, authorized by law, including 
debts incurred for payment of pensions and bounties for services in suppressing 
insurrection or rebellion, shall not be questioned. But neither the United States nor 
any state shall assume or pay any debt or obligation incurred in aid of insurrection 
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or rebellion against the United States, or any claim for the loss or emancipation of 
any slave; but all such debts, obligations and claims shall be held illegal and void. 
 
Section 5. 
 
The Congress shall have power to enforce, by appropriate legislation, the provisions 
of this article. 
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APPENDIX C 

9. U.S.C. § 4. Failure to arbitrate under agreement; petition to United States court 
having jurisdiction for order to compel arbitration; notice and service thereof; 
hearing and determination. 
 
A party aggrieved by the alleged failure, neglect, or refusal of another to arbitrate 
under a written agreement for arbitration may petition any United States district 
court which, save for such agreement, would have jurisdiction under Title 28, in a 
civil action or in admiralty of the subject matter of a suit arising out of the 
controversy between the parties, for an order directing that such arbitration proceed 
in the manner provided for in such agreement. Five days' notice in writing of such 
application shall be served upon the party in default. Service thereof shall be made 
in the manner provided by the Federal Rules of Civil Procedure. The court shall 
hear the parties, and upon being satisfied that the making of the agreement for 
arbitration or the failure to comply therewith is not in issue, the court shall make 
an order directing the parties to proceed to arbitration in accordance with the terms 
of the agreement. The hearing and proceedings, under such agreement, shall be 
within the district in which the petition for an order directing such arbitration is 
filed. If the making of the arbitration agreement or the failure, neglect, or refusal to 
perform the same be in issue, the court shall proceed summarily to the trial thereof. 
If no jury trial be demanded by the party alleged to be in default, or if the matter in 
dispute is within admiralty jurisdiction, the court shall hear and determine such 
issue. Where such an issue is raised, the party alleged to be in default may, except 
in cases of admiralty, on or before the return day of the notice of application, 
demand a jury trial of such issue, and upon such demand the court shall make an 
order referring the issue or issues to a jury in the manner provided by the Federal 
Rules of Civil Procedure, or may specially call a jury for that purpose. If the jury 
find that no agreement in writing for arbitration was made or that there is no 
default in proceeding thereunder, the proceeding shall be dismissed. If the jury find 
that an agreement for arbitration was made in writing and that there is a default in 
proceeding thereunder, the court shall make an order summarily directing the 
parties to proceed with the arbitration in accordance with the terms thereof. 
  



 A-5 

 
APPENDIX D 

 
9. U.S.C. § 9. Award of arbitrators; confirmation; jurisdiction; procedure. 
 
If the parties in their agreement have agreed that a judgment of the court shall be 
entered upon the award made pursuant to the arbitration, and shall specify the 
court, then at any time within one year after the award is made any party to the 
arbitration may apply to the court so specified for an order confirming the award, 
and thereupon the court must grant such an order unless the award is vacated, 
modified, or corrected as prescribed in sections 10 and 11 of this title. If no court is 
specified in the agreement of the parties, then such application may be made to the 
United States court in and for the district within which such award was made. 
Notice of the application shall be served upon the adverse party, and thereupon the 
court shall have jurisdiction of such party as though he had appeared generally in 
the proceeding. If the adverse party is a resident of the district within which the 
award was made, such service shall be made upon the adverse party or his attorney 
as prescribed by law for service of notice of motion in an action in the same court. If 
the adverse party shall be a nonresident, then the notice of the application shall be 
served by the marshal of any district within which the adverse party may be found 
in like manner as other process of the court. 
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APPENDIX E 
 
9. U.S.C. § 10. Same; vacation; grounds; rehearing. 
 
(a) In any of the following cases the United States court in and for the district 
wherein the award was made may make an order vacating the award upon the 
application of any party to the arbitration-- 

 
(1) where the award was procured by corruption, fraud, or undue means; 
(2) where there was evident partiality or corruption in the arbitrators, or 
either of them; 
(3) where the arbitrators were guilty of misconduct in refusing to postpone 
the hearing, upon sufficient cause shown, or in refusing to hear evidence 
pertinent and material to the controversy; or of any other misbehavior by 
which the rights of any party have been prejudiced; or 
(4) where the arbitrators exceeded their powers, or so imperfectly executed 
them that a mutual, final, and definite award upon the subject matter 
submitted was not made. 

 
(b) If an award is vacated and the time within which the agreement required the 
award to be made has not expired, the court may, in its discretion, direct a 
rehearing by the arbitrators. 
 
(c) The United States district court for the district wherein an award was made that 
was issued pursuant to section 580 of title 5 may make an order vacating the award 
upon the application of a person, other than a party to the arbitration, who is 
adversely affected or aggrieved by the award, if the use of arbitration or the award 
is clearly inconsistent with the factors set forth in section 572 of title 5. 
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APPENDIX F 

29. U.S.C. § 141. Short title; Congressional declaration of purpose and policy.  

(a) This chapter may be cited as the “Labor Management Relations Act, 1947”. 
 
(b) Industrial strife which interferes with the normal flow of commerce and with the 
full production of articles and commodities for commerce, can be avoided or 
substantially minimized if employers, employees, and labor organizations each 
recognize under law one another’s legitimate rights in their relations with each 
other, and above all recognize under law that neither party has any right in its 
relations with any other to engage in acts or practices which jeopardize the public 
health, safety, or interest. 
It is the purpose and policy of this chapter, in order to promote the full flow of 
commerce, to prescribe the legitimate rights of both employees and employers in 
their relations affecting commerce, to provide orderly and peaceful procedures for 
preventing the interference by either with the legitimate rights of the other, to 
protect the rights of individual employees in their relations with labor organizations 
whose activities affect commerce, to define and proscribe practices on the part of 
labor and management which affect commerce and are inimical to the general 
welfare, and to protect the rights of the public in connection with labor disputes 
affecting commerce. 
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APPENDIX G 

29 U.S.C. § 157. Right of employees as to organization, collective bargaining, etc. 

Employees shall have the right to self-organization, to form, join, or assist labor 
organizations, to bargain collectively through representatives of their own choosing, 
and to engage in other concerted activities for the purpose of collective bargaining or 
other mutual aid or protection, and shall also have the right to refrain from any or 
all of such activities except to the extent that such right may be affected by an 
agreement requiring membership in a labor organization as a condition of 
employment as authorized in section 158(a)(3) of this title. 
 

 


